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(
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STATEMENT OF THE CASE.

The Schooner "Kawailani," registered at the Port

of Honolulu, was, during the month of May, 1902, en-

gaged in the coasting trade out of Honolulu to the

ports on the windward side of the Island of Oahu;

on May 24, 1902, the Collector of Inland Revenue at

Honolulu seized the Schooner upon her return to

Honolulu from the windward ports, and claimed her

as forfeited to the United States, for the alleged vio-



lation of the provisions of Section 3450 of the Revised

Statutes.

May 26th an information, seeking the condemnation

of the Schooner was filed in the District Court of the

United States for the District of Hawaii, and this was

followed by an amended information June 6, 1902.

The particular offense charged against the Schooner

was that the Master thereof, John Moses Ulunahele,

on May 24th, 1902, at the port of Honolulu, being

then and there in charge of said vessel "did remove

" certain distilled liquors, in respect whereof a tax is

" imposed by the laws of United States of America, and

" upon which the tax imposed by said laws had not been

" paid, with intent then and there to defraud the United

" States of said tax; and in the removal of which said

" distilled liquors the said vessel was used by the

" said John Moses Ulunahele, contrary," etc. (Tran-

script page 40, Specification 1.) And in Specification

2 of the Information (Page 40 of Transcript) the de-

positing and concealing of the same liquors, with like

intent is charged.

Answer was filed by the owners and claimants.

Hong Quon ond L. Apana, denying the material alleg-

ations of the information, ( Transcript p p 25-3 1) and

by the order which permitted the filing of an amended

Information, the said answer to the original, {Tran-

script p p 37-8,) stands as the Answer to the Amended

Information.

The questions involved in the case are:



1. Whether the evidence shows that the liquor so

alleged to have been "removed," "deposited" and

" concealed" was taxable under any law of the United

States?

2. If such liquor was shown to be taxable, whether

the evidence showed that the tax had not been paid?

3. Whether, (if the liquor were subject to a tax,

which had not been paid) it had been so removed,

deposited or concealed with the intent described and

forbidden in Sec. 3450 R. S.?

4. Whether the trial Court erred in the admission

or rejection of evidence?

5. Whether the evidence, as received by the trial

Court justifies the findings of fact, and sustains the

decree rendered?

THE ARGUMENT.
FIRST : OF THE ORIGIN OF THE LIQUOR AND ITS TAXABLE

QUALITY.

These allied points are covered by the third, fourth,

fifth and sixth assignments of error, which I here

quote as follows:

" Third—That the Court erred in finding as a fact

and in presuming (as set forth in its said decision)

that the liquor produced in court upon said hearing
and trial, was d stilled liquor, manufactured in the

Territory of Hawaii.

"'Fourth—That the Court erred in finding as a

matter of fact, that said last described liquor was
produced or manufactured in the United States.



" Fifth—That the Court erred in tinding, as a

matter of fact, that the liquor so produced in court,

or the liquor mentioned in said libel of information,

was produced in the Terrirory of Hawaii since the

islands which now constitute said Territory be-

came subject to the Internal Revenue laws of the

United States.

''Si.iih—That the Court erred in finding, as mat-

ter of law, that the liquor mentioned in said libel

of information, or the liquor so produced in court,

or any thereof, was or is liable or subject to any
tax, under the laws of the United States.

In proceeding to a consideration of these points, a

few essential and unusual facts peculiar to Hawaii

should be borne in mind, facts of which the Court

will take judicial notice.

These are :

1. That prior to the Newlands Resolution annex-

ing Hawaii to the United States, July 7, 1898, the

present Territory of Hawaii comprised an inde-

pendent sovereignty, in no wise affected by, or sub-

ject to any statute of the United States."

2. That during the so-called "transition period,"

which comprised the period between July 7th, 1898,

and the institution of the Territory of Hawaii, by tlie

so-called Organic Act of April 30th, 1900, wliicii took

effect June 14, 1900, the Internal Revenue laws of the

United States hid no ipplication to Hawaii.

3. The Internal Revenue laws having been ex-

tended to Hawaii by the Organic Act, taking effect

June 14, 1900, it follows that the Federal tax upon

spirituous liquors and the penalties for their non-pay-



The italics in the above quotation are our own, and

are intended to emphasize the naive suggestion which

the language contains, to the effect that if the prose-

cution shoukl be compelled to prove its case, instead

of having the Court fill all gaps in the evidence with

convenient "presumptions," much difficulty and in-

convenience might result—to the prosecution. If the

Court be at liberty to indulge in one presumption, in

order to supply an indespensible fact in the evidence

for the Government, then, permit the question, what

is to mark tlie boundary of such presumptions? What

is to prevent the Court from presuming all tJie facts

required to sustain the charge, and thrusting upon

the defendants the burd-'n of disproving the entire in-

dictment, libel, or accusation?

It is true the trial court attempts to justify its

presumptions here complained of, by the citation of

statutory provisions and judicial decisions. But the

citations do not support the conclusion, as they refer

to entirely difTerent facts and conditions. The " bur-

den of proof" referred to in Sec. 3333, R. S., is "upon

the claimants of said spirits,'' concerning wiiich fraud-

ulent charges are made. It is quite a novel proposi-

tion that a departure from common law rules of evi-

dence which, for certain specific purposes, is sanc-

tioned by statute in respect of some one object, shall

be judicially extended to all other, or to any other

object or purpose, to which the statute in question

makes no reference, and beais no relation.
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But, assuming the correctness of the trial court's ac-

tion in so "presuming" tliat the liquor was distilled

in Hawaii, there is still the indispensible fact of the

date of manufacture to be shown. The trial court was

not insensible of the entire lack of proof upon this

point, and it was here that the Court in again padding

the proofs (such as they were) with a '* presumption"

of yn essential fact, sought the support of the citations

above referred to, none of which serve the purpose.

The offense herein, if any there be, consisted of

several different elements, and if any one of those

elements has been left unproved, the prosecution

must fail. One of those essentials is as to the time

of distillation of the liquor in question, i. e., it must

be proven (not presumed) to have been so distilled on

or after June 14, 1900, otherwise it is not subject to

the tax alleged.

The prosecution is \v elcome to all the comfort it

can extract from the fact, alleged in the opinion of

the trial court, that "it is a matter of common knowl-

edge that it (okolehao) is being made constantly," as

also from the Hawaiian citation of Repuhlic of Haicaii

V. Akoni, 11 Haw. 53. That "common knowledge" and

the adjudicated case cited by the Court, and relied

upon by the prosecution herein, go very far toward

demonstrating the correctness of our contention here-

in, viz., that there was, and could be, in May, 1902,

no "presumption" whatever that okolehao then cap-

tured, had been distilled since June 14, 1900.
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The case of Republic v. Akoni, siipra, was decided in

May, 1897, five years prior to this seizure, and, at

that date, the production of okolehao was sucli as to

have made its character and intoxicating qualities

matters of common notoriety and general knowledge

in Hawaii.

Therefore it must follow that a presumption as to

the date of distillation in this case would be no better

founded or justified than in the case of a barrel of

whiskey which might be seized in the Tennessee

mountains, where, as "a matter of common knowl-

edge " (to again quote from the opinion of the trial

court) distilling has been in uninterrupted progress

during a century or more, and, there being no stat-

tute to cover this case, and justify or supply the pre-

sumption, the prosecution is reduced to the embar-

rassing necessity of proving its case.

If such a presumption as to date of distillation be

in law permissible, at what date did it become so ?

Would it have been permissible the day after the

extension to Hawaii of the -Internal Revenue laws?

If not, then would it have been permissible a month

later, two months, six months, a year later ?

The liquor was delivered to tlie master of the ves-

sel slightly more than one year and eleven months

after the taking effect of the Internal Revenue laws in

Hawaii, and the only testimony on the score of the

tige of the liquor, was that given by Peter Makia, who
testified that he received it from a certain Japanese,

May 22, 1902 (Transcript, pp. 57, 5 , 59), that the
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witness had then been living at Kahana, where the

liquor was procured, a year and eight months, which

would take it back to August, 1900 (Id. p. 04); that

the Japanese from whom he received the liquor, were

there before the witness went there; that he did not

see any distilling done; (Id. p. 64, ti5) that "most of

the people there told" the witness that the Japs made

liquor and that witness had seen, within about three

months of the time of testifying, something which he

was told was a still (Id. p. 65).

But, more specifically as to the date of distillation,

the witness, on crosss-examination testified as follows

(Id. pp.65, 6(^):

"Q, Do you know where tliat (referring to

the liquor) was made?
"A. No, sir.

"Q. Do you know how old it is?

"A. I cannot tell you how old it is.

"Q. Do you know withiu a year, or maybe

ten?

"A. I can't tell you when he made it."

And, as to the place of manufacture, the witness

testified (Id. p. 66):

"Q. Do you know where it was made?
"A. 1 know they made it in Kahana.

"Q. That particular liquor that is in that

demijohn, do you know where it was made?

"A. No, sir.

"Q. Did you see it made ?

"A. No, sir.
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The CitAiUcTER of the Liquor.

Apart from the testimony of Webster, (Transcript

p p 74 to (')6) there was nothing to show the liquor to

be spirits, (See above discussion of the alleged "test"

by witness Chamberlain). Webster stated that he knew
nothing of the character of the liquor except as he

saw it in the tibles in the book from which he read,

and to the reading of which, defendants objected; that

he had not figured out the results of the readings of

the hsdrometer and tliermometer, his evidence being

m part:

"Q. And the entire result, all the conclusion

rests upon tne tables that yon read from in that

book? (United States Guager's Manual.)

"A. Yes.

"Q- And if they are wrong, then your testi-

mony is wrong?

"A. Y< s, sir." (Transcript p 76.

It was the motion to strike out the above and sim-

ilar testimony of Webster, that was under argument,

when the Court recalled Chamberlain, as above (Id.

p 87.) The Trial Court held (p 76) without any proof

up to that point, that the instruments and book

used by Webster in making the test were "official,"

saying further "He (the witness) is using instruments

that were furnished by the United States, so he says;

you cannot attack that instrument; the Court cannot

rule out that instrument any more than it can rule

out the statute."

Such logic as that would admit a jack plane as an

instrument for weighing the planets, if only some
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Government official sliould "prescribe" it, and no one

could "attack" it in court.

The citation in support of the Court's ruling, like

many others in the brief for the Government, fails of

its errand, viz: Thatcher' s Distilled Spirits, 103 U. S.

679. That case referred to the general proposition

whether the Commissioner of Internal Revenue had

authority to prescribe Regulations for conducting the

the business of making and selling whiskey, etc. But

assuming that any Regulations issued by the Com-

missioner were legal and valid, yet he could not, by

such regulations alter the law of evidence, nor dis-

pense with the proof of essential facts.

The law in regard to the introduction of books of

science, whether inductive or exact, in evidence, is

laid dcwn in Wharton on Ev. Sees. 665-667, and un-

der no rule there recognized could the introduction

of, or the reading from tables contained in the Guager's

Manual, produced by the witness Webster be upheld.

We make no point of the non-complicity of the

owners, in the fraud of the Master of the vessel, pro-

vided the Court shall be of opinion that the proofs

sustain the findings as to the origin, identity, date of

distillation and taxable character of the liquor in

question, and that the proofs were properly received

by the trial court. Upon this point the decisions,

although harsh in the extreme, are clearly against us.

As TO THE Dismissal of the Appeal.

Upon wdiich topic we have been favored with a

brief by the opposite counsel. We have seen no mo-
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tion or other application for such dismissal and so

deem the subject unnecessary to be here discussed.

Dated this 20th day of September, 1903.

WM. R. DAINGERFIELD,
Proctor for Appellant.

CLARENCE W. ASHFORD,
Of Counsel.




